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MR. FINK. If your Honors please: the sole ques-

tion presented by the record is whether or not the

trial court erred in its instruction to the jury in this

case.

The facts of the case as disclosed by the record are,

briefly, these: The plaintiff in error, the defendant

below, The Anvil Hydraulic and Drainage Company,

claimed to be the owner of an interest in the following

claims, Nos. 6, 5, 4, 3, 2 and i Below, the Lucky Frac-

tion and No. 2 Holyoke. They never had any interest



in Claim No. i Above Discovery, nor did they acquire

an interest in No. i Holyoke until the i6th of Sep-

tember, 1905. I call your Honors' attention to that

particularly, because in a few moments I shall raise

the question of contiguity, showing to your Honors

that these claims, Nos. 6, 5, 4, 3, 2, i and Discovery,

were not contiguous to No. 2. Therefore, work alleged

to have been performed on No. 6 could not in law be

held to be for the benefit of No. 2, it having been

decided that a claim which touches only at points is

not contiguous within the meaning of the law.^

But if the Court please, before I come to that I wish

to state that the sole ground of complaint set up by

the plaintiff in error is, that the trial court did not

instruct the jury that as this alleged drain was claimed

to have been constructed for the benefit of all these

claims in pursuance of a common system, that its

efficiency or benefit was to be measured as of the time

when completed.

Plaintiff in error contends that the effect of the

Court's instruction was that unless the jury found that

the ditch as it then stood at the time of the trial was

of some material benefit to claim No. 2 of Holyoke,

that they could not consider the benefit if any.

I think the learned gentleman who represents the

plaintiff in error in this case is very much mistaken

about the effect of that charge. A fair examination

of the entire charge, taken in connection with the trial

1 35 Land Dec, 485.



of the case, and the evidence which had theretofore

been introduced, will show that the Court, in efifect,

and in substance, charged the jury exactly as the plain-

tiff in error claims the Court should have charged the

jury.

The Court will remember this record shows that

Claim No. 2 on Holyoke is completely frozen. It is

about 80 feet from the surface of the claim to bedrock,

where the pay is supposed to lie; that is a solid mass

of ice, frozen muck and gravel. The same thing is

true of No. i, of No. i Above on Bourbon and of

Discovery.

The record shows that in the year 1905 the plain-

tiff in error in this case. The Anvil Hydraulic and

Drainage Company, attempted to have the assessment

work upon these claims performed in the usual way

by doing a certain amount of work upon the surface

of each claim, and the president of the company, Ed
Powell, made an affidavit which is in this record^ in

which he set forth the fact that he had had $100 worth

of work performed on each one of these claims, and

that it included No. 2 Holyoke.

Your Honors are sufficiently familiar with mining

litigation to know that there is perhaps no one phase

of that law which people are prone to try to evade as

the very wholesome and moderate requirements on the

part of the government that upon each claim which

they intend to hold they shall do at least $100 worth

2 Tr., 166.



of work each year. There are more schemes inau-

gurated and consummated in order to get out of doing

that $ioo of assessment work than perhaps any other

one thing required in the law, and this has been so

much a recognized fact that it has evoked judicial

notice, and the text writers have commented upon the

same subject. I call to your Honors' attention, Mr.

Lindley, where he says, in his work on mining law:

"There is probably no single provision of the law

which is evaded to a greater extent than this one.

While, of course, there are many exceptions, the av-

erage locator exhausts his ingenuity in attempting

to avoid this plain and wholesome requirement.

The Courts are disposed to deal with these drones

in the hive with much more leniency than they de-

serve. The statute is too frequently applied on sen-

timental lines. Forfeitures, say these tribunals, are

odious, and in many cases the reluctance with which

they enforce the law encourages, rather than deters,

the systematic evasion of it."^

This company having acquired an interest in some

35 placer mining claims, attempted to hold these claims

without any development whatsoever, for the reason,

as I shall show to your Honors, that the scheme of this

alleged drain, when exhibited to mining men, was ab-

surd. What did they do? They have some work per-

formed upon the surface of the claim. They make an

affidavit that the work which was done was done on the

3 Sec. 624, p. 1154.



claim, and then upon the trial of the case, when they

are overwhelmed with testimony that the work was in-

sufficient and in no wise approximated $ioo, they say

as an afterthought, "why this drain that we started

" down there in 1905, upon which we have not been

" doing a single lick of work for two years, which we
" never extended above No. 6 (nearly two miles from

"this property), we really do intend at some future

" date to run that drain, tapping bedrock at No. 4, and

" thence running it under 80 feet of frozen glacier (a

" two foot drain),"

In the course of several hundred years maybe it

might thaw No. 2 on Holyoke, so that that claim could

be operated by a dredger.

"But," they say, "we intend to operate No. 2 Holyoke

"with a dredger. In our opinion that is the only man-

" ner in which that claim can be operated. We believe

" that possibly this drain, which we intend some day

" in the future to run, might thaw the surface of the

" ground."

A two foot drain, if the Court please, under 80 feet

of glacier, in a country where your Honors will take

judicial notice there are nine months of frost, and the

three remaining months of such temperature that the

ground on the surface only thaws—and that only for a

few inches.

They would have a Court and jury believe that they

in good faith thought that this proposed drain would

thaw No. 2 Holyoke. Now, if the Court please, that



good faith was challenged. The defendant in error

here, the plaintiff below, met them upon that issue be-

fore the jury.

"Gentlemen of the jury, is this a plausible theory?

" Is it a reasonable one, or it is absurd and ridiculous?

" Is it asserted as an afterthought, because we have

" overwhelmed them with testimony that the surface

" work which they did was insufficient, and therefore

" they drop back on this?" That was the question be-

fore the Jury.

If the Court please, the jury had instructions which

they were not entitled to have. I will read your Hon-

ors in what manner the Court instructed the jury. It is

said by counsel that the Court did not say to the jury

(and it is true), that the question was whether or not

this drain would be of benefit to No. 2 on Holyoke,

when completed—the Court did not refer to the time

when the drain would be completed. But it is evident

that that is what the jury understood, because they had

spent days in taking testimony as to whether or not this

drain would ever be of any benefit to No. 2 Holyoke.

That is what all the testimony was about. It was con-

ceded in the very first instance that the drain had never

got any further than this. Of course, it could not be of

any benefit to No. 2 if it never got any further than No.

6. That was a conceded fact at the outset. If the jury

were to understand that this benefit or lack of benefit

was to be measured at the then present time why all

this testimony?



Jurors, even in Alaska, have some degree of intelli-

gence, and in a mining community the juries are com-

posed of mining men w^ho have more or less knowledge

and conception of mining law. Had the question been

the building of a ditch some lOO miles away to bring

water to those eight claims, and had it been conceded in

the first instance that only ten miles of the ditch had

been constructed, the jury would certainly be presumed

to understand that the test would be whether or not the

ditch would be of value when completed.

In any event, if the instruction was not clear upon

that subject, it was the duty of the defendant below (the

plaintiff in error here), to furnish the Court the proper

kind of instruction and request the Court to give it.

This was not done. A Court no more than any other

person can be expected to cover every phase of every

possible question. It should have some assistance from

counsel.

The question being, if the Court please, whether or

not this drain would ever be of benefit, even if extended

to No. 2 Holyoke—I again call the Court's attention to

the fact that this record shows that only 700 feet was

built in the year 1905, and that this record shows, too,

if the Court please, that when that 700 feet was being

built, there were two dry dredgers operating on No. 2,

and of course, it was necessary to take care of the water

and get rid of it. The record further shows that when

one of these claims was leased afterwards to another

company, who installed a dredger on it, the very first
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thing they did was to plug up the alleged drain. So

that instead of being of any benefit to the ground it ap-

pears that when the company having a lease thereon,

put this dredger on the ground, the first thing they did

was to block up the drain instead of using it.

The question being, as I have before stated, whether

the drain would ever be of benefit to Holyoke No. 2,

his Honor says to the jury:

"The defendant in this case insists that in addition

to the work which it claims it caused to be per-

formed within the boundaries of the claim in ques-

tion, it caused other work in the form of a drain to

be done outside of the boundaries of the claim. On
this point I instruct you that before any work per-

formed outside of the boundaries of the claim can

be considered as assessment work done on the claim,

it must be shown that such work was of value to the

claim upon which it is sought to apply said work

as annual labor either generally in enhancing the

money value of the claim or in the way of prospect-

ing, developing or operating it."
*

Certainly that is the law. Counsel says that the

Court should have used the word "is." If it used the

word "is," that would mean at the time of the trial.

That would not be the test. The test would be at the

time when the work was done. Whether or not it was

of value then. Let me illustrate.

Conceding that this drain would have been of some

4 Tr., p. 44.



value if extended; conceding that it had been extended

all the way, but had been destroyed by the elements.

If the Court had said "is" why, you could say "No, it

is of no value, because it has been destroyed; it is not

there any more." But the question is, was it of value?

Did it tend to develop the claim? If consummated at

the time, when? When it was done.

So the Court's instruction is exactly correct in the

matter. It is claimed that if built this drain would

tend both to develop and operate. It would develop

in the sense that it would tend to thaw the ground, and

thereby make the claim more capable of operation. It

seems to me that that construction is exactly correct and

in perfect accord with all the adjudicated decisions and

the text writers on the subject.

The Court goes on:

"And so, if you should find from the evidence

that the defendant did cause a drain to be built out-

side of the limits of the claim in dispute, you can

not apply any work done upon this drain as assess-

ment work or annual labor upon the claim in ques-

tion unless you find that the drain worked upon by

the defendant was of some value or benefit to the

claim in question in this action."
^

Now I refer to another part of the charge—and the

charge must be taken as a whole—where the Court tells

5 Tr., p. 45.
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the jury what is meant by benefit to the claim. The

Court says:

"Nor does the law require that it shall benefit a

claim in the sense of making the claim more valua-

ble after the performance of the labor than before,

and you are therefore instructed that any labor per-

formed by the owners upon a claim, or without the

claim, if sufficient in amount and value, will satisfy

the law. The digging of prospect holes, the build-

ing of dams, drains or cuts or excavations of any na-

ture, if sufficient in amount and value will be a com-

pliance with the law." ^

Now, what? Counsel complains bitterly because the

Court did not say anything in this specific instruction

about tending to develop it. Now, I shall show your

Honors three or four different places in which the

Court uses the sentence which the counsel insists it

should have used. "If they tend to develop the claim

or facilitate the extraction of gold therefrom." It uses

it in the very instruction last quoted. '^

Again the Court says:

"If from the evidence in the case you believe that

the defendant, or its grantors or predecessors in in-

terest did perform some labor for or upon No. 2

Holyoke claim, but you further find from all the

evidence in the case that the full sum of one hun-

dred dollars' worth of work and labor or improve-

6 Tr, p. 42.

7 Tr., pp. 42-3.
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ments was not performed by work done thereon, or

upon No. 6 Bourbon Creek for the benefit and de-

velopment of No. 2 Holyoke Claim, during the year

1905." ^

They say "we did this work on No. 2 for the benefit

and development of No. 2." Now I submit that the

Court there charges the jury just as distinctly as it is

capable of saying in human language, "if that is the

fact, find for the defendant."

Further: "was not performed by work done thereon,

" or upon No. 6 Bourbon Creek for the benefit and de-

" velopment of No. 2 Holyoke claim, during the year

" 1905, then I instruct you that if the plaintiffs made a

" valid location of the ground in controversy in April,

" 1906,"^ the ground belongs to them.

And again

:

"I instruct you, as a matter of law, that when work
is performed off a claim and it is sought by the party

to apply such work as assessment work upon the

mining claim sought to be held, that the burden of

proof is upon the party so claiming to show that

such work so done without the boundaries of the

claim, and a long distance therefrom, is of benefit to

the claim sought to be held."
^^

If counsel objects that the past tense was used in the

prior instruction excepted to, here is an instruction

8 Tr., p. 45.

9 Tr., Id.

10 Tr., p. 46.



12

where the present tense is used—and the charge must be

considered as a whole—"is of benefit to the claim sought

" to be held; and I therefore instruct you that it is in-

" cumbent upon the defendant to show by a preponder-

" ance of the evidence that such work performed on

" Number Six Below on Bourbon Creek did benefit the

" ground in controversy, and tend to its development as

" a mining claim, and if the defendant does not show by

" a preponderance of the evidence that such work so

" performed was beneficial to the ground in controversy,

" then I instruct you that such work, whatever its cost,

" would not satisfy the law and your finding upon this

" point should then be for the plaintififs."
"

Again the Court says: "I have instructed you that

" work done or improvements ofif No. 2 Holyoke mi-

" ning claim will not avail or count as assessment work
" for said No. 2 Holyoke claim unless the work and

" improvements are proved to have been of benefit or

*' value to said claim. By the expression 'work of ben-

" efit or value' to said claim is meant in this charge

" work which tends" (doesn't have to do it—only tends

to do it) "work which tends either to enhance the value

" of the claim in dollars and cents, or which is of use

" in prospecting, developing or operating the claim as a

" mining claim." ^^

If this is not a correct charge of the law on the sub-

ject, I am unable to conceive what is. Of course, if the

11 Tr., p. 46.

12 Tr., p. 47.
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Court had been charging twelve men who knew noth-

ing of mining, or had no experience in mining law—the

practical side of it—it might have been well for the

Court to say "you will take into consideration whether

" or not this will benefit the claim now. You must take

" into consideration whether, when it is built, if it ever

" is built, it would benefit the claim whatever."

The Court—When you said that no work was done

at all for two years, was either one of those two years

that they failed to do any work the year 1905?

Mr. Fink—The years 1907 and 1908 they failed to

do any work on the claim.

If the Court please, they were operating. My opin-

ion is that this drain was put in to get rid of the water

for the two dry dredgers which were operating on the

claim below this and No. 6—that it was put in for that

purpose and that purpose alone. In the year 1906 they

stopped putting any further drain in, nor did they put

any drain further than they operated those dredgers.

In the year 1905 they built 700 feet of the drain while

they were operating these two land dredgers. In the

year 1906 they built 300 feet more, but since that time

they have not done one dollar's worth of work on the

drain.

When they were overwhelmed with testimony that

they had not done one hundred dollars' worth of work,

as stated in their affidavit, on claim No. 2—when they

fell back on the drain theory, in order to hold the claim,
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they testified, of course, that they intended to continue

that drain. The only person who had any knowledge

on the subject, an engineer by the name of Rowbottom,

was asked on cross-examination if he wanted to stake his

professional reputation on whether or not that drain

would be of any benefit to No. 2 on Holyoke, and he

said he did not. I don't blame him. The balance of

the witnesses who testified for the plaintiff in error, the

defendant below, were people whose testimony I think

will exhibit to your Honors that they knew nothing

about what they were talking of.

But conceding that the Court erred, is it reversible

error? Conceding that the Court should in this charge

have said: "Gentlemen of the jury, it is immaterial

" whether the drain is of any benefit to the claim or not

" now or whether it was at the time it was dug. It is

" conceded that it is not within 600 feet of the prem-

" ises. You must take into consideration whether or not

" it would be of benefit w^hen completed, if ever." Is

a case reversible simply because the judge does not

cover every phrase that may suggest itself? No, your

Honors, that is not the rule. The rule is laid down

by the Supreme Court—I am not apprised of any case

where it has been denied by any Circuit Court of Ap-

peals—that when there has been a mere omission in the

charge to the jury, something about which they ought

to have been charged and which the Court had failed

to charge upon, then the case will not be reversed unless

it is shown that counsel for the complaining party filed
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a proper request, and that the Court overruled that re-

quest and refused to give it. That is a very wise and

very just rule, and if your Honors please, it was so held

in Express Co. vs. Kountze, 8 Wall., 353, and Eastern

Oregon Land Co. vs. Cole, 92 Fed., 949. There are a

number of other decisions that hold exactly the same

way. So that we urge upon the Court that if there was

error in the charge (which we deny) it is not reversible

error, because it was the duty of the gentleman to pre-

pare a proper charge and submit it to the Court, and

the Court could then have given it.

There is another rule of law which I invoke against

the plaintiff in error in this case, and that is this: even

though there has been possible reversible error in the

charge, still if it appears that the verdict was right and

proper, the case will not be reversed. ^^

If the Court please, I submit that the only error made

in the trial of this case was the refusal of the trial Court

to direct a verdict for the plaintiff. I base that upon

this ground: that under all the decisions, before work is

done upon one claim in pursuance of a common alleged

system for the benefit of all of them, two things must

arise, the claims must be contiguous and they must be

owned in common. Neither of those two elements ex-

ist in this case. The claims are not contiguous nor are

they owned in common. And under what theory of the

law the plaintiff in error can claim that the work done

upon No. 6 could be held of benefit to No. 2 is beyond

13 Opening Brief, p. 33 et seq.
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my comprehension, when those two absolutely necessary

and essential elements are lacking.

Judge Ross, in Gird vs. California Oil Co.^^ refused

to permit the assessment work alleged to have been done

on the Whale Oil Claim, to be considered as assessment

work on another claim, because they were not contigu-

ous. That is the doctrine announced by the Supreme

Court ^^ by Mr. Lindley," by Judge Hawley in Royston

vs. Miller^'' where it was held that work done upon the

tunnel would not avail the Eureka claim because of lack

of contiguity.

Let us examine the contiguity. They began work on

this alleged drain with these two land dredgers in June,

1905. At that time they had no interest in this claim

and none in this one (pointing to diagram). Now, the

record shows that they had an option upon this claim,

which they exercised on the i6th of September. Now,

whether or not the fact that they had an option which

they might or might not exercise would take it from out

of the rule is a very interesting question, which I will

not argue to your Honors at this time. It is not neces-

sary. They acquired no interest in No. i until the i6th

day of September; they stopped work on the 25th of

September, 9 days later.

There are 25 or 30 claims back in here, not shown on

this map, and some not contiguous at all, which they

14 Tr., 60 Fed., 531.

15 Chambers vs. Harrington, 111 U. S., 350, 353.

16 Sec. 630.

17 76 Fed., 50.
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say this drain was also to benefit. It is not shown in

the record how much work was done between the i6th

of September and the 25th—or whether they worked

twelve men or whether they worked one—whether they

did one hundred dollars of work or whether they did

one thousand dollars' worth. The record is silent on

the subject.

On the i6th of September they acquired a one-third

interest in this property—Holyoke No. i}^ Now they

said they were going to run this drain so as to cut

through this corner of the Lucky Fraction and come up

around and cut through that corner, and then go back

to No. 2, because they did not own No. i. Now, not

owning No. r, the ground is not contiguous. The fact

that the Lucky Fraction corners with Discovery claim

and corners with No. i, does not make it contiguous.

Claims are not contiguous in law which touch each

other only at a point. That is the direct point decided

in the Hidden Treasure Consolidated Quartz Mining

Company, 35 Land Decisions, 485. It follows, there-

fore, if the Court please, that the Court should have

directed a verdict for the plaintiff on that score, that

the claims were not contiguous.

Of course, it may be argued that the fact that this

corporation was supposed to have the right to exercise

functions of eminent domain would give them a right

to put a drain through other people's property, paying

just compensation therefor. I have no doubt that is

18 Tr, p. 66.



law, that they would be allowed to do that under proper

proceedings, but the fact that they have that right does

not make the claims contiguous. And the adjudicated

cases say that before work done upon one of the claims

under a common system for the benefit of all may be

held to apply, the claims must be contiguous. I sub-

mit that they are not contiguous.

There is another point which is conclusive in the

matter and upon which the Court should have directed

a verdict for the plaintiff below. The claims were not

held in common. Plaintiff does not own all of these

claims. They own interests in them. The claims are

not held in common. Different people own different

interests. In Claim No. i plaintiff in error had only

a third interest. The stipulation in the record is as

follows

:

Admitted in open Court by the parties to this action

that in the year 1905 The Anvil Hydraulic and Drain-

age Company owned an interest in the Adelaide (that

is just below No. 6), also in Nos. 6, 5, 4, 3, 2 and i

Below, the Northern Queen (that is Discovery claim),

the Lucky Fraction on the east fork of Bourbon, and

that they owned an interest in Nos. i and 2 Holyoke.-^^

Now, if the Court please, if they did not own these

claims in common, if they are owned separately (which

latter fact the record shows), how can it be said that

the assessment work on Claim No. 6 can be taken and

held as of benefit to Claim No. 2?

19 Tr, p. 65.
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The statute provides, in explicit terms, when work

outside of any given claim shall redound to its benefit.

After stating the amount of work that must annually

be performed on each claim, it reads as follows

:

"But, where such claims are held in common,

such expenditure may be made upon any one claim;

and, upon a failure to comply with these conditions,

the claim or mine upon which such failure occurred

shall be open to relocation in the same manner as

if no location of the same had ever been made, pro-

vided that the original locators, their heirs, assigns,

or legal representatives, have not resumed work
upon the claim after failure, and before such loca-

tion." (Sec. 2324, R. S. U. S.)

The principle that the statute permits work done

outside of one of a group of claims, to benefit the whole

group only when the claims are held in common is

lecognized by the Supreme Court of the United States

in Chambers vs. Harrington, 1 1 1 U. S., 350, 353, where

it says

:

"When several claims are held in common it is

in the line of this policy to allow the necessary work
to be done on one of them."

So, too, in the case of St. Louis Smelting Co. vs.

Kemp, 104 U. S., 636, 655, the Supreme Court again

emphasizes the fact that the claims must be held in

common, where it says:

"There is no force in the suggestion that a sep-
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arate patent for each location is necessary to insure

the required expenditure of labor upon it. The
statute of 1872 provides that on each claim subse-

quently located, until a patent is issued for it, there

shall be annually expended in labor or improve-

ments one hundred dollars ; and on claims previously

located an annual expenditure of ten dollars for

each one hundred feet in length along the vein; but

where such claims are held 'in common,' the ex-

penditure may be upon any one claim. As these

provisions relate to expenditures before a patent is

issued, proof of them will be a matter for considera-

tion when application for the patent is made. It

is not perceived in what way this proof can be

changed or the requirement afifected, whether the

application be for a patent for one claim or for

several claims held in common."

So, to the same effect, see Jupiter M. Co. vs. Bodie

Consol. Min. Co., 11 Fed., 666, where Judge Sawyer,

in instructing the jury, said:

"With regard to the work required to be done in

order to hold a claim, the jury are further instructed

that where one person or company owns several

contiguous or adjoining claims capable of being

advantageously worked together, one general system

may be adopted to work such claims."

Says Judge Hawley, in Book vs. Justice Mining Co.,

58 Fed., 116, quoting from page 117:

"Labor and improvements, within the meaning

of the statute, are deemed to be done on a mining



21

claim or lode, whether it consists of one location or

several locations, owned by the same party and con-

tiguous to each other, when the labor is performed

or improvements made for the purpose of working,

prospecting, and developing the ground embraced

in the location or locations. The running of a tun-

nel is often the best means of developing a lode or

vein, and extracting the ore and mineral therefrom,

and it is not of infrequent occurrence that such tun-

nels commence at the slope of a hill on the surface

ground outside the surface location of a mining

claim. When such work is done for the avowed

and express purpose of prospecting two or more
claims held in common, as was the case here, the

courts have always held that such work was to be

credited to such claims. This is always deemed to

be a sufficient compliance with the provisions of the

mining laws of the United States."

It does not seem to need the citation of authority

to establish the proposition. The statute itself is clear

enough, but the foregoing decisions are conclusive.

The Supreme Court held in Chicago, M. & St. P.

R. Co. vs. Ross, 112 U. S., 377, that when a verdict

was right on its face, it could not be reversed for error

of instruction, and if your Honors refer to the point

above discussed in deciding this case, I think your

Honors would have to say that on a retrial, if it ap-

peared that these claims were not held in common, the

Court should direct a verdict for the plaintiff.

If the case was correctly tried below, and a verdict
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was directed for the plaintiff, as it should be, your

Honors would be bound to sustain that verdict on ap-

peal, if it did not appear that these claims were held

in common at the time this alleged drain was dug.

They were not held in common ; the record so shows.

So this is something that could not be corrected on the

retrial. Therefore, what would be the use of reversal?

If your Honors please, to sum up, our position is this:

the charge is in our opinion correct, as far as it goes.

It might have gone a little further and said that the

test was whether or not the drain would be of benefit

when completed, but that was something that was

understood by everybody, that that was the time the

test would be made, because that was what all the testi-

mony was about. They had been days taking testimony

on the subject—what would be the effect of this drain

when it finally reached No. 2; what would be the

effect when it got there? The jury understood that

that was the test. But if the Court should have stated

that, and did not state it, it was the duty of counsel

for the defendant below to submit the proper kind of

instruction to the Court, on the point. If counsel did

not do that as a matter of fact they can not be heard to

complain in this Court, because the trial court omitted

to charge something which it should have charged.

Therefore, I say that if there was error it is not re-

versible error.

Finally, there are two other points in the case as

disclosed in the record upon which the Court should
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have granted plaintiffs' motion to direct a verdict in

their favor after the defendant admitted in open Court

that the work done upon the surface of the claim was

not worth one hundred dollars' worth of work, and

those are the two points that I have suggested to the

Court: first, that the claims are not contiguous; and

second, that they are not held in common.

I thank your Honors.




